The Civil Law in England
Reviewed by Charles Donahue, Jr.t
As is the case with so many controversies, the controversy over the influence of the civil law on the development of English law is one in which the polemical has often preceded the descriptive, in which questions are answered before they have been precisely stated. AngloAmerican legal writers have long emphasized the uniqueness of the English legal experience. Pride in the common law, coupled with a contempt for the continental legal tradition (bred, at least in some cases, by ignorance), has made these writers want to find that the contributions of the civil law to our own legal system were small.
The historical reasons for this attitude may be inferred from Professor Levack's book.1 In the 17th century the civil law became associated in England with royal absolutism, with the Court of Star Chamber and High Commission, with the enforcement of religious orthodoxy and the denial of civil liberty. The effects of this association can be seen today in those opinions of our Supreme Court which define the meaning of the Bill of Rights by contrast to the practices of the "civilian" Stuart monarchy. 2 Beyond the specific objections to the civil law there lies a characteristic strain of anti-intellectualism in common law thinking:
The great American jurist, Holmes, has said that the life of the law is not logic but experience. This is bred in the bone in English law. A bench of medieval judges once sneered at a barrister for using the "sophisticated reasons" of the philosophers at the ancient English universities. Law was taught, till the eighteenth t Professor of Law, University of Michigan.
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2. See century, only in legal practice at the Inns of Court, a workaday "tough" law in Maitland's view. Inherent in this law is the distrust of philosophical analysis which still survives. 3 The view that English law is exclusively a home-grown product of the British Isles has produced a reaction, perhaps equally silly, that purports to see Roman law in every Anglo-American legal doctrine and institution for which a Roman law analogy can be found. 4 Although there have been occasional attempts at a balanced appraisal, 5 scholarship has suffered from not having many of the basic documents available in an accessible form and has lacked the necessary monographic foundations on which a definitive appraisal could be erected.
On the basis of the work that has been done, we may now safely begin with the proposition that in England the Roman law did not survive the Germanic invasions, as it did in some places on the Continent. 6 When the Normans arrived in England, therefore, they found a legal system almost totally devoid of Roman influence. From this starting point the traditional view then focuses on three periods of contact between the English legal system and the civil law.
First, and perhaps most controversial, is the period of the precocious development of centralized royal justice in the 12th century. Roman law, some of which was probably derived at second hand through the academic canon law, may have played some part in that development. 7 The earliest English treatise on the common law, known as Glanvill,8 shows considerable acquaintance with the Roman law, and Bracton, writing in the middle of the 13th century, displays so much knowledge of the Roman law that the accuracy of his description of English law may at times be called into question. 9 After Bracton the traditional focus of attention shifts to Maitland's A final period of civilian influence comes in the late 17th and early 18th centuries. At this time, particularly under the leadership of Lord Mansfield, the common law courts absorbed much of the law merchant, and with that law some civilian ideas.1 2 For all this, the traditional view would emphasize the uniqueness of the English legal experience. England, alone among the Northern European countries where the Roman law had not survived the Germanic invasions, did not "receive" Roman law in the 16th century. It did not, so this view would have it, because its centralized courts had developed early, because it had learned the Roman analytic methods through Bracton without accepting the Roman law itself, and because it had developed a system for recording precedents, the year books, and centralized institutions for training lawyers, the Inns of Court, which enabled it to resist the onslaughts of Romanism in the 16th century. 13 More careful proponents of the traditional view do not suggest that all the law in England from the 12th to the 19th centuries is to be found in that applied in the King's superior common law courts. They have a tendency, however, to look at the non-common-law courts as oddities-"eccentrical tribunals," Blackstone called them14-forerunners of what they became in the 19th century, the Probate, Divorce, and Admiralty Divisions of the High Court.
Despite the importance of the common law courts, it is easy to On the other hand, in the church courts our litigant will find the academic Romano-canon law being applied. The importance of this law for the development of English law can only be determined when more of the records of the medieval ecclesiastical courts are published, when we have a clearer idea of the extent of these courts' jurisdiction. The work that has been done would indicate that if our litigant's case concerns a promise, a marriage, a will, a piece of ecclesiastical property, defamation, or a group of offenses which might roughly be described as morals offenses, he may well find himself in an ecclesiastical court.
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In the merchant courts, where our litigant may go if he is a merchant, the law applied will be the custom of merchants, a diverse body of rules that will become a transnational body of law with substantial civil law underpinnings.' 8 Some influence of the law merchant can be seen as well in the borough courts.' 9 The civil law element in the law applied in Chancery and in the High Court of Parliament is more problematic. There can be little doubt, however, that the shape of the procedure before these bodies displays the influence of the learned law. If we move to Professor Levack's period, the reigns of James I and Charles I, shortly after the period in which Maitland perceived a threat of reception, the situation is even more confused. At the local level, our hypothetical litigant will still find county and borough courts and local ecclesiastical courts, with ultimate appeal from these latter now to the High Court of Delegates, instead of to the Court of Rome. In addition, if he lives in the right part of the country, his case may be heard before the Council of the North or the Council of Wales and the Marches. At Westminster he will find that the superior common law courts have lost some business to the newer conciliar courts, the Court of Star Chamber and of Requests, and to the Privy Council itself, as well as to the increasingly active jurisdiction of the Chancery. 21 In addition, the High Court of Admiralty and local admiralty courts are seeking to expand their jurisdiction over mercantile matters, while an offshoot of the Council, the High Commission (Commissions for Ecclesiastical Causes), is tending to draw business away from the regular ecclesiastical courts. 22 Of this multiplicity of courts only the ecclesiastical and admiralty courts are distinctly civil law courts, applying civil law and dominated by civil lawyers. In the conciliar courts and the Chancery, the civilians filled some but by no means all of the positions. 23 As in the medieval Chancery, civil law influence can be seen in the shape of the procedure of these courts; how much its influence goes beyond that is a difficult question. In summary, current research forces us to discard any notions we may have had of the total isolation of English legal development from the academic law. It also indicates that if we want to have a full understanding of how the English legal system operated in the Middle Ages and Renaissance, the non-common law is worth further examination. That examination has already begun. Marsden and Senior have studied the admiralty jurisdiction. 24 So far the studies have tended to focus on an individual court. Such a focus permits the scholar to work with relatively well-catalogued and well-defined archival material, to construct an institutional history and to keep his analysis of cases within jurisdictional bounds. Such studies are necessary, but they are confining. They lead, without their authors' intending that they do so, to associating a body of legal ideas, in this case the civil law, with a given set of legal institutions, the civil law courts. Further, they tend to make us look lineally at a given segment of the legal system rather than at how all the pieces of the system fit together at any given time.
Professor Levack boldly takes another approach. Rather than looking at any one court, he has chosen to look at the body of men who practiced before a number of courts-the doctors of civil law from Oxford and Cambridge who were active in England in a variety of roles during the reigns of James I and Charles I.
Levack's thesis unfolds carefully from chapter to chapter of the book. He begins by outlining the social and economic characteristics of the 200 men with whom he is dealing. By and large his civil lawyers rank lower on the socioeconomic scale than do the common lawyers of 26. R. MARCHANT the same period. They are the sons of merchants and the second sons of gentry, not the heirs of landed estates. 33 They lived by their wits, and they needed professional positions in order to advance economically. At the beginning of the 17th century, when Levack's story begins, the profession is in trouble. From a high point in the decade of the 1580's, the number of doctors of civil law graduating from Oxford and Cambridge is on the decline. Perhaps as a result of the common lawyers' reaction to the loss of business to the civilian-oriented courts, James was not preferring civil lawyers in the way that Elizabeth had.
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The crisis, according to Levack, led the civil lawyers to seek help from their usual sources of preferment, the King and the Church. In the succeeding chapters he tries to show how the civil lawyers used their learning to defend the royal prerogative in the political arena, 3 5 to make use of their jurisdiction to further the purposes of the King and the Church, 3 6 and thus to become intimately associated with the prevailing ecclesiastical polity that was to collapse thunderously in the Long Parliament. As a profession the civilians never regained the position that they had prior to the Long Parliament. Some of the positions which they had held, such as those in the Court of Requests and the High Commission, were abolished; the positions in Chancery became exclusively the province of the common lawyers; the positions in the Church courts never achieved the importance after the Restoration that they had had before. Doctors' Commons, the High Court of Admiralty and the Church courts continued, but the beginnings of their decline as 33. Pp. 9-16. 34. Pp. 60-66. There may not be any necessary connection between the civilians' perceived economic difficulties at the beginning of the 17th century and the common lawyers' assault on their jurisdiction. For example, the analysis that has been done of the case loads of the local ecclesiastical courts shows no significant decline in the cases being heard. See R. MARCHANT, supra note 26, at 16 ( 1592-93, 1637-38) . (Dr. Ralph Houlbrooke's forthcoming study of the Norwich court during this period should be a considerable help in this regard.) Quite independent reasons may be found for the civil lawyers' economic difficulties. For one thing this is a period of increasing laicization of the civil law profession, and laymen, unlike clergymen, cannot rely on a benefice to provide them their basic income. Secondly, with an economic naivet6 that is typical of the period, the Church, under parliamentary pressure, displayed great reluctance to raise the statutorily-fixed fees charged to litigants, while at the same time England experienced a 650 percent inflation between the years 1500 and 1640. On both points, see id. independent and effective institutions can be seen as early as the Restoration. 8 Levack's thesis is an attractive one. It explains why the common law, which at one time might almost be described as a partner in England of a number of other civil-law based systems of law, ultimately came to triumph. In the struggle between King and Parliament, court and country, the civilians of necessity backed the wrong horse, and the civil law was severed from English legal development when Charles I's head was severed from his body. The thesis also goes much of the way to explaining why the civil law is held in such bad odor in American legal circles, and why it comes out so badly in the peculiarly whiggish view of English history that is favored by our Supreme Court. If we can associate the civil law with absolutism, whether there is any necessary connection between the two or not, then we are against it because that is what the Founding Fathers were trying to get away from.
Levack's work in its broad outlines is a careful and helpful book. He has worked long and hard in the basic source materials and has assembled an impressive amount of information. The biographical dictionary of his 200 civilians appended at the end of the book is a labor of love which will serve scholars for many years to come. 3 9 He has shown us the political ideas and alliances of an interesting group of men in a critical period of English constitutional and political history. The book is not, however, and does not purport to be, a complete assessment of the role that the civil law played in the development of English law during this period.
Viewed as a study of the profession of civil law in England in the first half of the 17th century, the book is confined to the 200 lawyers who were at the very top of their profession from an academic point of view, and it is limited to the institution, Doctors' Commons, which many of them used as a base for their activities. But the bread-andbutter courts of the civil lawyers, the ecclesiastical courts, were not staffed exclusively by the doctors of the civil law. For example, relatively few of Levack's lawyers appear in the ecclesiastical courts of York during this period. 40 Levack's omission of the civilians in the provinces has some substantive ramifications. First, it makes it easier for him to say that the civilians' political positions were influenced by their self-interest. If we could determine what the political views of the provincial civilians were, we would have a valuable check on Levack's thesis, since the provincial lawyers' self-interest was not nearly so closely associated with the King and the court. Second, Levack's book can give one the impression that the civilians were a considerably narrower group than they actually were. The doctors did not have a monopoly on civilian writing; indeed Henry Swinburne's treatises on wills and spousals 41 were certainly among the most important pieces of civilian writing in this period. Thus, if we are trying to fashion an accurate picture of the 17th century legal system, we cannot ignore the men in the provinces, because a large number of cases were tried in their courts.
4 2 Nor should we ignore them if we are trying to assess the impact of the civil law on the common law, since the practitioners of the common law may well have come to know the civil law through the local church courts or the writings of such men as Swinburne. Although considerable work still needs to be done, the main outlines of the English civil law courts, as institutions, are now reasonably clear, and thanks to Levack's book we now have some idea of the civilians as men. We have gone beyond the narrow confines of specific courts, again thanks to Levack's book, but we are still in the realm of the institutional-the civil law courts as institutions, the body of lawyers who practiced before them as an institution. Further, because of the excellent work which has been done with civil law institutions, we are in danger of equating the history of civil law institutions in England with the history of the civil law itself, of seeing in the failure of the former to establish and maintain a significant position the ultimate insignificance of the latter.
As to the impact of the civil law on English political and consti- tutional ideas, Levack's answer-that it was a body of doctrine from which a group of men, driven by the pressure of circumstances, derived justifications for a position that ultimately lost in the political battle-must be accepted only as a partial one. Levack has discovered, as many law students have before him, that law is malleable stuff.
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Two civilians, relying on the same texts of the civil law, could reach diametrically opposite political conclusions. John Cowell was proceeded against in Parliament for his extreme views of absolute monarchy, whereas Isaac Dorislaus became a regicide.
4
It is not Levack's view, then, that civil law necessarily leads to absolutism. Rather it was the civil lawyers' need for preferment that determined their association with royal absolutism, the Church, and the court, against the parliamentary party, the Puritans, and the country. Thus Levack's thesis is deterministic, and this political determinism is not really undercut by his one attempt at qualification in the concluding chapter. 45 By detailing the divergent stories of men such as Dorislaus and Cowell and by showing how others, such as Marten, could, despite views generally in accord with the prevailing ideas of the civil law tradition, support the Petition of Right, 4 6 Levack has demonstrated that all the conclusions of the writers in the mainstream do not follow ineluctably from the basic civil law texts. We should not conclude from his book, however, that the civilians' general position can only be explained by self-interest. Perhaps more importantly, Levack has not shown what there was about these texts of the civil law that gave them such power that men felt they had to come to grips with them in propounding their political ideas. Perhaps Levack's perception of the civilians' self-interest has led him to underestimate the role their ideas played in determining the course of English political and legal development. For example, the civilians have much to say about sovereignty, an idea which they borrow from Jean Bodin, himself a civilian, and a quality which they attribute to the King. 47 Ultimately English political thought is to keep the idea but reject the attribution, transferring the locus of sovereignty to Parliament. 4 There was obviously something about the idea of sovereignty that men, including the civilians who introduced it, found powerfully attrac-tive, but Levack contents himself with a thorough description of what the civilians said and disappoints, at least this reader, by not applying his substantial body of knowledge to the question of what it was that gave the civilians' ideas such power.
The relationship between what goes on on the high level of theory and what actually goes on in the courtroom may be tenuous in the extreme, and it is at the level of the courtroom that Levack's book is most incomplete. The book is rightly subtitled a "political study." It is the work of a careful historian who is interested in lawyers, their political ideas and alliances, but it is not really a work of legal history, if we define "legal history" as the history of legal doctrine, of courts, and of cases. 49 The civil lawyers with whom Levack is dealing had received extensive university training in their discipline. He regards this training as highly impractical, 5° but did it have no effect on the judgments 49. Indeed, it is in the minutiae of legal history that Levack makes the only errors or questionable statements which I found. For example: (I) The fact that Robert Newcomb was his great uncle's legatee did not give him "in effect" "control of the entire family estate" (p. 14), since the family was a landed one. The history of the family that Levack suggests, however, indicates that Newcomb may well have been his great uncle's heir, or he may have been his great uncle's devisee, both of which might have given him the family lands. 33-34 we learn that Dr. John Burman, sitting as judge of the Vice-Admiralty Court in Norfolk, when confronted with a Mayor who had ordered jurors that Burman had summoned not to perform their office, "'acquainted the said Mayor that he was about Her Majesty's service and told him that he greatly wondered how he durst offer such a disturbance in the execution thereof.'" While Levack suggests that this incident illustrates the peculiar attachment of the civilians to the central authority they served, I cannot imagine that a common law assize judge, confronted with the same act of contempt, would not have replied in language at least as strong. (5) On p. 156 Levack states that the "civilians' initial presumption that the accused was guilty serves as only one indication of their partiality." This just will not do. That the civil law has a presumption of guilt in criminal cases is a shibboleth that Merryman on the cited page (id. at n.l) is trying to dispel. Usher at the page cited in the same note makes quite clear how strict the civil law of proof applied by the High Commission was, and shows that the source of the problem is the civilians' statement that accusation creates a sufficient praesumptio that the accused must come forward and deny the charge, a shift of the burden of coming forward which was shifted back upon the denial of the charge. It is well to point out that at common law at this time a person who refused to plead to a felony charge was crushed with weights until he did plead or died. Compared to this, a shifting of the burden of coming forward seems quite civilized. It was not until 1827 in England that refusal to plead at common law was treated as a plea of not guilty rather than an admission of guilt.
But these are counsels of perfection. As a whole the work is careful and well-written. 50. Pp. 16-18.
the civilians reached when they were daily confronted by social reality in their courts? Levack suggests, and he may be on the track of something quite significant here, that the civilians had a different style of judgment from the style professed by the common lawyers. Despite their more rule-oriented system, the civilians handled their cases in a less rigid way than did the common lawyers.5 1 Unfortunately, Levack pulls back from this suggestion after he makes it, without a systematic analysis of the types of cases and the law applied in the civil law courts.
As to the possible influence of the civil law on the practice of the common law courts, Levack tells us little; he is studying civil lawyers, not common lawyers. He does suggest, however, that the relationship between the two groups was not always as strained as when they opposed each other in Parliament. They served together, apparently amicably, on the High Court of Delegates, the High Commission, the Court of Requests, and in Chancery, and a number of civilians were admitted to membership in the Inns of Court, although none seems to have been called to the bar., 2 All of this suggests a working relationship and at least the opportunity for echange of ideas.
What evidence can we find for influence of the civil law on the development of the common law? As I suggested before, the problem suffers from a lack of definition. While the citation of cases as authorities is at least as old as Bracton, the doctrine of precedent does not achieve its modem form until the 18th century.5 When English courts in the 19th century cite Roman law (which they do more frequently than one might think),5 4 it is clear that the citation is to an "academic" authority, an authority which will be followed only in the absence of domestic authority and only because it is persuasive, not because it is binding. Until the doctrine of binding authorities was developed, however, the distinction between "academic" and "binding" authorities was considerably fuzzier. Further, the absence of citation of civil law authorities in the year books is not conclusive, since those books are, by and large, concerned with the pleading stage of a case. Nonetheless, the general absence of citations to civil law in both the later year books and the earlier common law reports would seem to indicate that civil law was not "authoritative" in the common law courts in this period, at least in the sense that it was not a body of doctrine to which counsel regularly asked the judges to turn for the resolution of specific questions of law. 5 Failing discovery there, we must look for the influence of the civil law in the way in which English law in its broad outlines changed over the course of the 16th and 17th centuries. The common law at the end of the 15th century was in a sorry state. Narrowly confined to property and crime with a few rudimentary ideas of tort and contract, the system had declined to one that was procedurally unworkable for all but the richest and the most patient, and substantively incapable of handling the great commercial expansion that was to come. Somehow two centuries later, the system had withstood the challenge of the conciliar courts and had managed to incorporate enough new ideas that the cry for more radical reform died down. Did at least some of the new ideas come from the civil law?
If we look for civil law influence in the specific rules that the common law or equity courts adopted, we quickly find ourselves in a hopeless morass. For every principle of common law alleged to have civil law ancestry, there is a case to be cited which explains it totally in common law terms, or a text from the Digest which suggests that the civil law rule was really quite different.5 7
The problem with this kind of analysis is that it glorifies the specific rule by which the case is decided and underplays the basic principles underlying the rule and the methodology used to arrive at that 55. The situation in Chancery is considerably more difficult to assess, since the court throughout the 17th century was only gradually developing a system of precedents. 57. This is particularly characteristic of the debates concerning the influence of the civil law on the early development of the common law. See sources cited in notes 7-9 supra.
rule. If it is true that the life of the law has not been logic but experience, it is equally true that that experience has been shaped by the power of certain fundamental ideas and methods of proceeding. And in the development of these ideas and methods in England, civilian influence may have played some part.
As an example of the type of elements in the English law which suggest the influence of civil law ideas, consider the limitation actls passed by Parliament in 1623, right in the middle of Levack's period. This act is the ancestor of our own statutes of limitations for actions to recover real property, and its history is known to every first-year property student: What is worded as a simple statute of limitations became the statutory basis of the doctrine of adverse possession with the familiar judicially engrafted requirements that the possession be actual, continuous, open and notorious, and hostile, with the frequent addition that it be under "(good faith) claim of right" and "color of title." 59 A great deal has been written emphasizing how the common law system of limitation differs from the civil law system of acquisitive prescription. 6 0 The point is not often made, however, that adverse possession, in the hands of at least some judges, looks remarkably like acquisitive prescription, without quite the civilian emphasis on bona fides. 6 t Whether this result was foreseen by the framers of the 1623 statute is hard to know. The notion of prescription was, however, not unknown to them; it had been brought into English law by Bracton to compensate for the fact that the common law of his day had no system of limitation that applied to someone claiming a nonpossessory right to the land of another. 6 2 The preamble to the 1623 statute states twin purposes: "avoiding of suits" and "quieting of men's estates." 63 The former idea is clearly derived from the notion of limitation, but the latter certainly smacks of prescription.
The question which I am suggesting needs further exploration is not whether a "reception" of Roman law was threatened in the 16th or 17th centuries, nor whether the institutions of the civil law, their courts, and the body of civil lawyers themselves were stronger than recent research would suggest they were. 6 4 Nor am I suggesting that at least the main elements in the movement for law reform were motivated by a desire to abandon the "barbaric" common law for the more "elegant" civil law. 65 The evidence seems quite convincing that there was no real danger of reception, that the civil law institutions never posed a serious threat to the common law, and that the motivation for the most thoughtful of the reform writing was not an intellectual but a practical one. What I am suggesting needs more study is what role the learned law played in shaping the reactions of the English legal system, a system concededly dominated by common lawyers, to the felt need for reform.
In the latter part of the 17th century and in the 18th, the academic civilians on the Continent abandoned the idea of getting the Digest as such accepted as an authoritative body of law in the courts and began instead to use the civil law as a means for determining certain first principles of law-what we might today call fundamental Western legal ideas and what they called natural law. 66 The abrasive contact between the civil law taught in the academies, the non-civil law espoused in the courts, and the diverse human conflicts which call for resolution led thoughtful men to search for first principles. That contact occurred in England at many times, most notably in the 16th and early 17th centuries, and it is the effect of this contact that ought to be more fully explored. 
